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Federal Communications Commission 

Washington, D.C. 

September 15,2003 
CHAIRMAN 

The Honorable Eric I. Cantor 
U.S. House of Representatives 
329 Cannon House Office Building 
Washington. D C. 20515 

Dear Congressman Cantor: 

Thank you for your letter of August 15,2005, regarding the Commission's recent 
amendment to its rules implementing the Telephone Consumer Protection Act of 1991 
("TCPA"). In your correspondence, you express concern about the Commission's decision 
requiring written consent before sending advertising faxes. 

On September 18,2002, the Commission released its Notice ofproposed Rulemaking 
("PRM') seeking comment on whether it should change its rules that restrict telemarketing 
calls and unsolicited fax advertisements, and if so, how. Specifically, the NPRMsought 
comment on the effectiveness of the TCPA's unsolicited facsimile advertisement rules, including 
the Commission's determination that a prior business relationship between a fax sender and 
recipient establishes the requisite consent to receive advertisements via fax. The Commission 
received over 6,000 comments from individuals, businesses, and State governments on the TCPA 
rules 

The record in this proceeding, along with our own enforcement experience, demonstrated 
that changes in the current rules are warranted, if consumers and businesses are to continue to 
receive the privacy protections contemplated by the TCPA. As explained in the Commission's 
Repor/ and Order released on July 3,2003, the record indicated that many consumers and 
businesses receive faxes they believe they have neither solicited nor given their permission to 
receive. Consumers emphasized that the burden of receiving hundreds of unsolicited faxes was 
not just limited to the cost of paper and toner, but includes the time spent reading and disposing 
of faxes, the time the machine is printing an advertisement and is not operational for other 
purposes, and the intrusiveness of faxes transmitted at inconvenient times, including in the 
middle of the night. 

As we explained in the Report and Order, the legislative history of the TCPA indicates 
that one of Congress' primary concerns was to protect the public from bearing the costs of 
unwanted advertising, Therefore, Congress determined that companies that wish to fax 
unsolicited advertisements to customers must obtain their express permission to do SO before 
transmitting any faxes to them. The amended rules require all entities that wish to transmit 
advertisements to a facsimile machine to obtain permission from the recipient in writing. 
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The Commission’s amended facsimile advertising rules initially were scheduled to go 
into effect on August 25,2003. However, based on additional comments received since the 
adoption of the July Report and Order, the Commission, on its own motion. determined to delay 
the effective date of some of the amended facsimile d e s ,  including the elimination of the 
established business relationship exemption, until January 1,2005. The comments filed after the 
release of the Report and Order indicate that many organizations may need additional time to 
secure this written permission f?om individuals and businesses to which they fax advertisements. 
This extension will allow senders of such advertisements additional time to obtain the necessary 
permission before the new rules become effective. In addition, it will allow the Commission the 
opportunity to consider any petitions for reconsideration and other filings that may be made on 
this issue. I am enclosing a copy of the Commission’s Order on Reconsideration. released on 
August 18,2003. 

I appreciate your comments. We have placed a copy of your correspondence in the 
public record for this proceeding. Please do not hesitate to contact me if you have further 
questions. 

- 
Michael K. Powell 

Enclosure 
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Before the 
Federal Commuoiutioos Commission 

Washington, D.C. 20554 

In the Matter of 

Rules and Regulations Implementing the ) CG Docket No. 02-278 
Telephone Consumer Protection Act of 1991 ) 

) 
) 
) 
1 
1 

ORDER ON RECONSIDERATION 

Adopted: August 18,2003 

By the Commission: 

Released: August 18,2003 

1. On July 3,2003, the Federal Communications Commisston (Commission) 
released a Report and Order revising many of its telemarketing and facsimile advertising rules 
pursuant to the Telephone Consumer Protection Act of 1991 (TCPA).’ Pursuant to Section 1.108 
of the Commission’s rules,’ on our own motion, we issue this limited reconsideration of the 
Report and Order and extend, until January 1,2005, the effective date of our determination that 
an established business relationship will no longer be sufficient to show that an individual or 
busmess has given express pemsston to receive unsolicited facsimile advetusements. We also 
extend, until January 1,2005, the effective date of amended rule 47 C.F.R. 0 64. IZOO(a)(3)(i).) 

established business relationship provides companies with the necessary express permission to 
send faxes to their customers? The Commission determined that the established business 
relationship would no longer be sufficient to show that an individual or business has given 
express permission to receive unsolicited facsimile advertisements.’ Instead, the Commission 

2. In the Report undOrder, the Commission reversed its pnor conclusion that an 

I See Rulcr ondRegulations Implementing the Telephone Consumer Protection Act of1991, CG Docket No 
02-278, FCC 03- 153, &POI% and Order (=I. luly 3,2003) (Reporr and Order). A,summary of this Report and Ordcr 
was published in the Fedaal Register on July 25,2003 (68 Fed. Reg 44144) ’ 

I 47 C.F.R. 5 1.108. 
’ Amended rule 47 C.F.R 5 64 1 ZW(a)(3)(i) provides that “a facsimile advertisement is not ‘unsolicited’ if 
the recipient has grunted the smdcrpnor express invitation or permission io deliver Ihe advertisement. as evidenced 
by a signed. Wntten statement that includes the facsimile number to which any advertisements may be sent and 
clearly indicates the recipient’s consent to receive such facsimile adverusemenfs from the sender 

’ 

Report and Order ai para 189. 

id J 
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concluded that the recipient’s express invitation or permission must be in wnting and include the 
recipient’s 
such faxed advertisements from the company tO which penission,is given. and musf provide the 
individual’s or busmess’s fax number to which faxes may be sent. 

The recipient must clearly indicate that he or she consents to receiving 

3 The American Society ofAssociation Executives (ASAE) filed a petition for 
emergency clarification ofthe rules governing unsolicited facsimile advertisements as they apply 
to tax-exempt nonprofit organizations.* in addition. ASAE filed a petition for stay of the 
unsolicited facsimile rules as they apply to tax-exempt nonprofits in the event the Commission is 
unable to clarify the rules prior to their effective date.’ Many of ASAE’s members and other 
organizations have filed comments in support of ASAE’s petitions.“ The National Association 
of Realtors also filed a Request for Emergency Stay of all of the facsimile advertisement rules, 
a s h g  the Commission to grant a one-year stay of the recently adopted rules.“ A Request for 
Stay of the amended rules concerning unsolictted facsimile advertising as they apply to the 
publishers of Requester Publications, along with a Request for Expedited Clarification of the 
unsolicited facsimile rules, were filed by Proximity Marketing.” In addition, a Request for Stay 
of the amended rules concerning unsolicited facsimile advertising as they apply to political 
action committees was filed by the National Associaaon of Business Political Action 
Committees (NABPAC).” The Chamber of Commerce of the United States e? al filed a 
Request for Stay ofthe amended rules that apply to unsolicited commercial faxes.I4 The 
“Business Usm Coalition” submitted a Petition for Emergency Stay of at least six months of the 
amended rules regarding unsolicited facsimile advertisements.” A Petition for Stay of the rules 
governing the nature of “express permission” required to send advertisements by fax was filed by 

’ ReprtandOrderatpara. 191. 

a 

emergency basis, i cluification that unsolicited facsimile communications arc not prohibited when issued by ux- 
exempt nonl)rofit purposu). ’ 
lo 

of America Comments, Pittsburgh Pedialnc Society Comments. Albany County Convention and Visitors’ Bureau 
Comments, Amcnwn Conectional Association Comments. 
I’ The National Association of Realtors WAR) requests that the Commission stay the eflective date of the 
Commission’s rules at 64.12OqaK3). 68 3 I8 and 6iher applicable rules “to pernut NAR and tu members sufictcnt 
lime to revicw and comply with the Commission’s new. unanticipated, and unprccedenled, unsolicited fax rules ’’ 
See NAR Request for Emergency Stay of Facsimile Advertisement Rules, filed August 1.2003. p I 
I’ 

Aupst 6.2003. 
” 

I Id 

ASAE Petition for Emergency Clanficat~on, filed July 25,2003 (asking the Commission to issue. on an 

ASAE Petitlon for Stay, filed July 25,2003. 
See, e.&. Maryland Socidy of Association Executives Commmts, Construction Management Associahon 

Proxirmty Markeung Request for Slay and Proximity Marketing Request for Expedited Clanticalion. filed 

NABPAC Request for Slay of Facsimile Advertisement Rules, filed August 8,2003. 

The Chamber of Commerce of the Uniled States, the Community Association Institute, the National I. 

Assmiation of Manufacturers, the National Assmation of Wholesaler-Distributors. the National Restaurant 
Association. and the Nalional Federation of Independent Business Request for Stay of Faoimile A d v c n i m i e n l  
Rules, filed August 8,2003 

of Mortgage Brokers, Comuma Mottgagc Coalition, and the Midwest Circulation Association (collec(ively 
“Business Usm Coalition“) Petition for Emergency Stay, filed Augusl 7.2003 

The American Society of Travel Agents, Mortgage Bankers Asocialion of Amenca. National Association I S  
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American Business Media.I6 A Petition for Emergency Stay & Clarification ofthe amended 
rules governmg unsolicited facsimile advertisements as they apply to tax-exempt nonprofit 
orgmzations was submitted by the Air Conditioning Contractors of America (ACCA)." A 
Request for Stay of those rules governing unsolicited fax advertising was filed by the Ainencan 
Dietetic Associauon (ADA).'* Reed Elsevier Inc. submitted a Motion for Stay of the effective 
date of the amended fax consent rule at 64.1200(a)(3)(1).'~ The Newspaper Association of 
Amenca (NAA) and the National Newspaper Association ("A) filed a Petition for Stay of the 
Commission's amended rules on unsolicited facsimile adverhsements?o 

4 The American Teleservices Association (ATA) has also submitted a Request fot 
Expedited Stay of the Commission's revisions to the rules implementing the TCPA." The ATA 
requests that the Commission stay the revisions to the rules implementing the TCPA, pending a 
final decision on judicial review of the new rules. ATA's petition relates primarily to the new 
telephone solicitation rules, including the national do-not-call regnay 

We now, on our own mouon, issue this linnted reconsideration of the effective 
date of our determination that an established business relationship will no longer be sufficient to 
show that an individual or business has given express permission to receive unsoltcited facsimile 
advertisements, as well as the amended unsolicited facsimile provisions at 47 C.F.R. 4 
64.1200(a)(3)(i). Section 64.1200(a)(3)(i), as amended, requires the sender of a facsimile 
advertisement to fust obtain ffom the recipient a signed, written statement that includes the 
facsimle number to which any advertisements may be sent and clearly mdicates the recipient's 
consent to receive such facsimile advertisements from the sender?* The comments filed after the 
release of the Report and Order indicate that many organizations may need additional time to 
secure this written permission from individuals and businesses to whom they fax advertisements. 
We believe tha!, in light of this new information, the public interest would best be served by 
allowing senders of such advertisements additional time to obtain such express permission before 
the new rules bccome effective. In addition, this extension will allow the Commission the 
oppormnix to consider any petitions for reconsideration and other filings that may be made on 
this issue. We retain the discretion to extend the effective date further should circumstances 

5 

American Business Media seeks "a stay pending rcmnsideraiion of [lhe requirement for written and signed I6 

pcrmission], a say pending clarification that notifications to subxribm of subscription expiration and insertion 
orders to advertisers m not advcniscmenu, a slay for one year in the event (hat the Commission retains the 
signature  le and a stay pending judrcial review " Amencan Business Media Peuiion for Stay. filed August 6. 
2003. 

Air Conditioning Contractors of Amenca (ACCA) Petition for Emergency Slay & Clan fieation, filed 
August 12.2003 
'* American Dietetic Association Request for Clarification or, in the Alternative, A Stay of the 
Implementation of Regulations. filed August 6,2003. 
'' Red Elscviu Inc. Motion for Stay. filed August 12,2003 

NAA and NNA Pctilion for Stay, filed August 8,2003. 

See ATA Request for Expedited Slay. filed July 25,2003. 
See 47 U S.C 5 227(aM4) for the definition of"unro1iciied advertisement '* 

Pelitions for reconsideration arc due on August 25,2003. 

I 7  

'I 

ZI 

3 
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warrant such an action 24 

6. We emphasae that the only effective dates of the Commission‘s Rrporr old 

Order extended by this Order are: I )  the determination that an established business relationship 
will no longer be sufficient to show that an individual or business has given express permission 
to receive unsolicited facsimile advmsements; and 2) the requirement that the sender of a 
facsmle advertisement tint obtain the recipient’s express permission in wnting. Therefore, 
until the amended rule at 47 C.F.R. $64.1200(a)(3)(i) becomes effective on January 1,2005. an 
established business relationship will continue to be sufficient to show that an individual or 
busmess has given express permission to receive facsimile advertisements The effective date of 
our amended definition of an “established business relationship” is not affected by our 
detemnation here?’ 

7 We have considered and rejected ATA’s request to stay the revisions to the rules 
unplementmg the TCPA to the extent that such request extends beyond the fax rules discussed 
above. Although the Commission has declined to adopt a single standard for requests for 
injunctive relief, we generally consider four critena: ( I )  the likelihood of success on the merits, 
(2) the threat of imparable harm absent grant of preliminary relief, (3) the degree of injury to 
other parties if relief is granted, and (4) that a stay will be in the public We conclude 
that ATA’s request does not satisfy the factors governing the issuance of a stay. 

8. The actions contained herein have not changed our Final Regulatory Flexibility 
Analysts (FRFA), which is set forth in the Report und Order. Thus, no supplemental FRFA is 
necessary. In addiuon, the action contained herein imposes no new or modified reporting andor 
recordkeeping requirements or burdens on the public. 

303(r) of the Communications Act of 1934, as amended, 47 U S  C. $5 151-154,222 and 227; 
and Section 1.108 of the Commission’s Rula, 47 C.F.R. 55 1.108, this Order on Reconsideration 
in CG Docket No. 02-278 IS ADOPTED and that the Reporf and Order, FCC 03-1 53 ,  IS 
MODIFIED as set forth herein. 

above, that the National Associatton of Realtors’ Request for Emergency Stay IS DISMISSED 
without prejudice. . 

9.  Accordingly, IT IS ORDERED that, pursuant to Sections 14,222,227, and 

10 IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

11. 

We emphasize that our exisring TCPA rules pmhibiling the transmission of unsolicited advertisements io a 
telephone racrmile machine will d n  in cffccl d u n g  the pendency of this extmsion. Under these rules. those 
transmitting fxsinule advertixmmts must have an established business rclaiionship or pnor express permission 
from the facsimile recipient to comply wth our rules. In addition, the effective date of the other amended facsimile 
rules remains unchanged by this Order See. e g ,  47 C F R. g 68 3 18(d) (amending the rules to require any fax 
broadcaster that demonabates a high d e w  of involvcmcni in the transmission of messages to be identified on the 
facsimile, along with the identification ofthc sender) 
I’ Report and Order at para I 13. ’‘ See Vrginio Petroleum Jobbers Ass’n v Federal Power Commission, 259 F Zd 921 (D C Cir 19S8) See 
also Replacemen1 afParf 90 by Part 88 IO Revue the Pnwfe  Land Mabile Radio Services and M d i f i  the Policies 
GovernrngThn,PRDockcfNo 92-235, 15FCCRcd70Sl,70S4atpara 7(1999) 

IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

l4 

4 
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above, that the Amencan Soci*y of Association Executives’ Petition for Stay IS DISMISSED 
without prejudice. 

12 IT IS FURTHER ORDERED, subject to the extended effective dates set forth 
above, that Proximity Marketing’s Request for Stay IS DISMISSED without prejudice. 

13 IT IS FURTHER ORDERED, subject to the extended effective dates set forth 
above, that the National Associatlon of Business Political Action Committees’ Request for Stay 
IS DISMISSED without prejudice. 

14. IT 1s FURTHER ORDERED, subject to the extended effective dates set forth 
above, that the Chamber of Commerce of the United States era/ Request for Stay IS 
DISMISSED without prejudice. 

15 .  
above, that the Business Users Coalition’s Petition for Emergency Stay IS DISMISSED without 
prejudice. 

16 

IT IS FURTHER ORDERED, SUbJeCt to the extended effective dates set forth 

IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

above, that the American Business Media’s Petition for Stay IS DISMISSED without prejudice. 

above, that the Air Conditioning Coneactors of America’s Petition for Emergency Stay IS 
DISMISSED without prejudice. 

above, that the American Dietetic Association’s Request for Stay of the Implementation of 
Regulations IS DISMISSED without prejudice. 

above, that Reed Elsevier Inc.’s Motion for Stay IS DISMISSED without prejudice. 

above, that the Newspaper Association of America and the National Newspaper Association’s 
Petition for Stay IS DISMISSED without prejudice. 

Request for Expedited Stay IS DISMISSED without prendice to the extent it seeks a stay of the 
rules affected by the extended effective dates set forth above, but is OTHERWISE DENIED. 

17 

18. IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

19. IT IS FURTHER ORDERED, subject to the extended effective dates set forth 

IT IS FURTHER ORDERED, subject to the extended effective dates set forth 20. 

21. IT IS FURTHER ORDERED, that the American Teleservices Association 

5 
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22 IT IS FURTHER ORDERED, that the effective date for the Commission's 
detemnation that an established business relatlonship will no longer be sufficient to show that 
an individual or business has given express permission to receive unsolicited facsimile 
advertisements and the requirement that the sender of a facsimile advertisement first obtain the 
recipimt's exprcss permission in writmg, as codified at 47 C.F.R. § 64.1200(a)(3)(1). IS January 
1,2005, and that this Order on Reconsideration is effective upon publication in the Federal 
Register 

FEDERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch 
Secretary 

'' 
pursuant to 5 U.S.C 5 553(d). to nuke this effective on Icss than thirty days' nolicc 

In li&l of the need to allow iffslcd enticia rim to comply with the ncw faxing ruler, we find good cause. 

6 
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ERIC CANTOR 
m O,.,rn,,CT. V l i rw l l  

From-Uw E r i c  Cantor 202-225-001 I 

Rouse of Syprneentatibee 
~ a s b i n g o n .  aC 20515-4607 

August IS, 2003 

The Honorable Michael K. Powell 
C h m  
Federal Communicanons Commission 
44s 12th SmeL SW 
Washingum, D.C. 20554 

Doar Chairman Powell: 

I am writing to express my s m g  opposition to the Federal Communication Commission's (FCC) "Do 
Not Call" telemarketing NIC, published m the Federal Register gn July 25,2003. The FCC tule, unlike 
the Federal T d e  Commission's @TC) rule, applies to mdusmw that ue ucempr from thc FTC 
jurisdiction including the insurance indusuy, banLF, credit unions, ravings and loans, airlines, and 
rclcphone companies. Funhennore, the FTC rule only applies to intersrare calls while the FCC Rule 
applies to both inrerstatc and i n m r a u  oalls. All of h e  entities that now use the wlephone or scnd faxes 
to makc soliciutions will haw to follow the FCC rule, even in states b t  have exempted thum from rheir 
do-not-call rules. 

While the goal of llminng unwanted and inconvenienf telemarketing calls is laudable. I am cancemed 
that the section of the mle egading the use of unsolicited fax messages may bc demmcntal to cumnt 
business practices. The FCC rule does not allow anyone to smd unsolicited fsx messages - even if the 
recipient of the fax has a prc-cxisdng business relationship with the sender. Business relationships arc 
built around the foundations of years of clusr, honesty, and O u ~ m a C h ,  and should not be subject u) a ban. 
A ban would severely undermine rhe progcss that has developed within business practices and may 
creare a domino effect of uninrended and unnecessary cons.qurnces to the business community. 

I undenmd that rhe FCC and the FTC plan 10 coordinare their regulation oftelemarketing and sign a 
Memorandum of Understanding relating to the enforxment of these rules. I urge you to seriously 
consider omining the compliance of d r r i n p  bwness relationships when renewing the issue of 
unsolicited fix mcssages. The ramifications involved could be detrimend IO the tururr of business 
pnrcticcs m the 7' Dismcc of Virginia, and I urge you to reconsider fhls provision. 

With respeor and appreciation, and I look forward to your decision, 

Jn kind regards, I am 

Eric can& 
Member of Congress 
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WITH: FCC 
FROM: 

- Eric Cantor - Steve Stombres 

- Boyd Marcus 

- Bill Dolbow 

- Colleen Maloney 

- Katie Strand 

- Rob Collins 
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- John Emling 

- Krbtin Young 

-9- Stein 
L Lany Seyfried 

- Matt Lakin 

COMMENTS: 

IF YOU HAVE PROBLEMS WITH THIS TRANShllSSION PLEASE CALL (202) 225-2815. 
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